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1. Complaint reference number 0454/11
2. Advertiser Unilever Australasia
3. Product Food and Beverages
4. Type of advertisement TV
5. Date of determination 7/12/2011
6. DETERMINATION Upheld — Modified or Discontied
7. IR Recommendation Reconfirm original deaisio

ISSUES RAISED

Product Placement ~ AFGC Product Placement
Advertising Message AFGC Advertising Message

DESCRIPTION OF THE ADVERTISEMENT

Animated advertisement for the Bubble Gum Berryd Baddle Pop and the Hero or Villain
Choc Orange Paddle Pop. The advertisement is sguimgle and the voice over describes the
products.

THE COMPLAINT

A sample of comments which the complainant/s madanding this advertisement included the
following:

We believe the advertisement breaches the coreiplas of the RCMI because:

1. It was shown during “Media” (Junior MastercheDisneyland Home Alone and Home Alone
I); and

2. Streets Paddle Pop ice-creams do not represegithy dietary choices consistent with
established scientific or Australian governmennsiads.

“Media” is defined in the RCMI as “television radiprint cinema and third-party internet sites
where the audience is predominantly children anthaving regard to the theme visuals and
language used are directed primarily to childreihe RCMI Guidelines state that advertising
or marketing communication activities are captured



1. The audience of the communication activity edpminantly children; and/or

2. The media in which the communication activitpegos is clearly directed primarily to
children.

3. The communication activities are regardlesshefdudience clearly directed primarily to
children.

This advertisement is clearly a communication dgtidirected primarily to children within the
meaning of the Guidelines and the RCMI. It featdueschildren’s themes animation and a
voice over that targets children and the produbesselves are directed primarily to children.
The advertisement was also broadcast in media lglefrected primarily to children. It was
broadcast during:

* Junior Masterchef (Disneyland) on Sunday 13 Ndesr2011 between 7.30 and 8.30pm in
Melbourne Perth Sydney and Brisbane on Network 10.

* Junior Masterchef (Disneyland) on Sunday 7 Nowweb11 at 8.24pm in Sydney on Network
10.

* Home Alone on 15 October 2011 between 6.30 &3@p& in Melbourne Perth Sydney
Brisbane and Adelaide on Network 10.

* Home Alone Il on 12 November 2011 between 7.d®a00pm in Melbourne Perth Sydney
and Brisbane on Network 10.

Junior Masterchef is a cooking competition thatideas children and is extremely popular
among children. We recognise that the Board hasipusly taken the view that Junior
Masterchef is not a program that is directed primato children within the meaning of the
RCMI. However the episodes of Junior Masterche&tcast on 7 and 14 November 2011 were
broadcast from Disneyland in LA. In our view thpseticular episodes were clearly directed
primarily to children. They featured children’s thes and popular Disneyland characters such
as Mickey Mouse, Minnie Mouse and Donald Duck. dfrhilelren were involved in a variety of
fun cooking challenges involving these and othgruber Disneyland characters. For example
on the episode broadcast 13 November after setpetgredients from the Mad Hatters ride at
Disneyland the children cooked cupcakes for the Matler’s Tea Party with the Mad Hatter
and Alice present throughout the challenge. Indpisode broadcast on 7 November the
children searched for ingredients in “Uncle Walksngdom” and were then involved in a
challenge to create two Disney-inspired dishes s€hepisodes also featured footage of the
children on the program playing at Disneyland aidlrrg on the various rides. These media
activities were clearly directed primarily to chikh within the meaning of the RCMI and RCMI
Guidelines.

The Home Alone and Home Alone 2 movies are wellkrmomedies that feature a child
accidently left at home when his parents go ondagt. These movies feature children and
children’s themes and are clearly directed primgtib children.

Nutritional content of Streets Paddle Pop ice-cream

According to the Dietary Guidelines for ChildrendaAdolescents in Australia care should be
taken in relation to children’s diets to consuméyanoderate amounts of sugars and foods
containing added sugars.



Bubble Gum Berry Lava and Choc-Orange Hero or Willeaddle Pops are a very high 21.5%
and 19.4% sugar respectively. These Paddle Popreams are not a healthy snack choice for
children and do not represent healthy dietary cheiconsistent with the Dietary Guidelines for
Children and Adolescents in Australia. Under thadeuo Healthy Eating ice-creams are an
“extra food” meaning that they should only be com&d sometimes or in small amounts.

Consumption of foods high in sugar such as Padd|eiBe creams may contribute to weight
gain and obesity in children. The OPC believes highly irresponsible for companies to
advertise such foods directly to children partialyeat a time when a quarter of Australian
children are overweight or obese.

Action requested by the ASB

We ask the Advertising Standards Board to requesetS to cease broadcasting this
advertisement (and other advertisements for unhgagdtoducts) during programs that are
directed to children or are watched by large nunsbei children.

THE ADVERTISER’'S RESPONSE

Comments which the advertiser made in respondeetodmplainant/s regarding this
advertisement include the following:

The complaint:

The complaint claims that the relevant televisidnextisement is in breach of the core
principles of the AFGC’s Responsible Children’s kkting Initiative (RCMI) to which Unilever
is a signatory, on the basis that:

1. The product allegedly does not satisfy relevatitional criteria to make the claim; and
2. The advertisement was shown during programsapiiyndirected at children.

We comment as follows:
The RCMI requirements

The basic requirement under the RCMI Core Pringpethat

Participants will not advertise food and beverageducts to children under 12 in media unless:
1. those products represent healthy dietary choicessistent with established scientific or
Australian government standards

And

2. the advertising and/or marketing communicatiotivéties reference, or are in the context of,
a healthy lifestyle, designed to appeal to thendesl audience through messaging that
encourages:

* good dietary habits, consistent with establiskei@ntific or government criteria

* physical activity.



Media is defined under the RCMI as:

Media means television, radio, print, cinema anddtparty internet sites where the audience is
predominantly children and/or having regard to theme, visuals, and language used are
directed primarily to children. In regards to telsion, this includes all P and C programs; all
programs where more than 50% of the audience igli@n under 12 years; plus those G rated
programs that meet the criteria above as beinggtesd for children.

In addition to the RCMI Core Principles, each paipiant to the RCMI develops its own action
plan clearly setting out the way in which it wiraply with the requirements of the RCMI. These
company action plans are approved by the AFGC deoto comply with the Core Principles.

Unilever’s company action plan specifically refémsa commitment not to market food to
children aged under 6 years, and to only marketifiwochildren aged between 6 and 11 if the
products follow the strict nutrient criteria as smit in both:

* Fresh Tastes @ School NSW Health School Cantatari&; and

* Unilever’s global internal nutrient criteria asuplished in the peer-reviewed European
Journal of Clinical Nutrition (Nijman CAJ et al 26(EJCN. 1-11) and updated regularly.

Unilever is committed to high standards of respblesmarketing across its food and beverage
range and all of our advertising is carefully catesied and assessed against our core principles
as defined in the “Unilever Global Principles foe§ponsible Food and Beverage Marketing”.

Nutritional values of Paddle Pops

Unilever is committed to helping people make hgdiblod choices and we continually work to
improve the taste and nutritional quality of allrquroducts.

Through our Paddle Pop range we offer familieseatroption that is more nutritionally sound
than many snack alternatives. Our core Paddle Rome and the advertised Paddle Pop
products meet strict canteen guidelines in eveatesicross Australia, contains less than 110
calories per serve, is 70% milk, is a source oticah with each serve providing 10% RDI, is
reduced fat, and contains no artificial colours.

Additionally Unilever has strict internal guidelis@round marketing to children.

The advertised Paddle Pop products (Bubblegum Beawsa and Hero or Villain Choc Orange)
along with the core Paddle Pop range of ChocolBi&nana and Rainbow are all approved for
sale in school canteens in every State and TeyritoAustralia as Amber products based on
strict nutritional standards (Qld Smart Choices,W&resh Tastes. Vic Go For Your Life, WA
Star Choice, SA Right Bite). The products also rieetecently released National Healthy
School Canteen Guidelines.



The products also meet the following accreditedsthanteen criteria for the sale of ice cream,
milk-based ice confection products in Australiahcsus:

* Healthy Kids (NSW)

* FOCIS (QLD)

According to the Fresh Tastes @ School NSW Guggliimber rated products are products
which have some nutritional value and have moddeatels of saturated fat and/or added sugar
and/or salt. Amber products can be included on ethanteen menus subject to avoiding large
serving sizes.

Paddle Pop products are sold in portion control®dgle serve sizes of approximately 67g per
serve for the Bubblegum Berry Lava product and p&gserve for the Hero or Villain Choc
Orange product.

We further confirm that the products meet Unilesgiobal internal nutrient criteria as a
product suitable for children.

Paddle Pop advertisements on television and intameee previously considered by the
Advertising Standards Board in cases 75/10 and(.6Ale note that issues were raised in
relation to compliance with the Responsible ChitdseMarketing Initiative in those cases, and
the Board did not have any concerns in relatioth products” compliance with the relevant
standards. We confirm that the Paddle Pop produrctkis current television advertisement
meet the same requirements and standards as théld°Bdp products in cases 75/10 and 76/10.
We note the complainant’s concern in relation t® sigar content of the two products. While we
confirm that the percentage sugar content by wagRf..5% and 19.4% for the Bubblegum
Berry Lava (BBL) product and the Hero or Villain\jiproduct respectively, we do not agree
that percentage by weight accurately reflects thitional profile of the products.

Firstly, as mentioned above, the nature of Paddlp pProducts as portion controlled single

serve products makes it highly unlikely for consis@ consume more than one single serve of
the products. For this reason, we believe thatieelucts ought to be profiled based on the
nutrient content per serve. This is consistent aitlschool canteen criteria in Australia and
consistent with the requirement that Amber prodacgsto be portion controlled in order to be
sold in schools.

The advertised products contain 14.3g sugar peves@BBL) and 10.3g sugar per serve (HV).

Secondly, approximately 25% of the total sugar eohin these products are derived from
sugars such as lactose which are naturally pressrd result of the product being made from
70% milk. The added sugar contents of these predaretin fact 10.7g (BBL) and 7.4g (HV) per
serve.

Thirdly, as one of the few ice cream or ice combecproducts in Australia that are approved for
sale in school canteens, Paddle Pops are in fagetan sugar per serve than some other milk-
based snack products. For example we note theafimltn

* A 200g tub of reduced fat flavoured yoghurt visitht contains 34g of sugar per serve
(according to Food Works Professional Xyris Sof@yar



* A 250ml bottle of orange juice contains 14g agjauaccording to NUTTAB 2010 — orange
juice, no added Vitamin C)

We also note that the products also contain 81nwalzium or 10% of adult RDI per serve
(BBL) and 112 mg of calcium or 14% of adult RDI perve (HV). Calcium is considered a
positive nutrient for the purposes of the schoaitean criteria.

Unilever is dedicated to developing nutritionallglénced products and employs a number of in-
house accredited dietitians and nutritionists te®ee the development of new products. The
Paddle Pop product ensure that parents and childvlio want to have an ice cream / ice
confection product will have a nutritionally appexyoption.

The relevant television programs

Notwithstanding that the product meets nutritioguigements, we have taken steps to ensure
that the advertisement is not shown during programgron free to air television that is
primarily directed at children.

The complaint refers to the appearance of the atement during the following TV programs:

1. Junior Masterchef — Disneyland episodes on 7eNder and 13 November.
2. Home Alone and Home Alone 2 on 15 October anddv&mber.

Junior Masterchef

We note that the Advertising Standards Board hasemeral occasions determined that Junior
Masterchef is not a program that is directed atdfgn under 12 years of age. In particular, we
note the Board’'s determination in case number 043@4 relation to a Mars Confectionery
advertisement involving Snickers in which it watedained that with an under-12 viewing
audience of 16%, Junior Masterchef is not a progranich has an audience of predominantly
children.

The complaint alleges that the particular settirigh® two relevant episodes at Disneyland
increases the appeal of the program to children.

We firstly point out that the advertiser at thediof booking the advertising spot does not have
any means of determining the content of the pddraepisode of Junior Masterchef during
which the advertisement is to be shown.

Secondly, viewership data we have obtained iniaab the episode screened on 13 November
2011 demonstrates a steady under-12 audience atdf@be total viewership.

We therefore do not believe that there is any reabte basis for considering these particular
episodes of Junior Masterchef any differently teowus episodes.



Home Alone and Home Alone 2

Whilst the Home Alone series of movies were gelyazahsidered to be of appeal to children,
we note that both of these movies have been ¢tabbif the Office of Film and Literature
Classification (Australia) as PG, parental guidanmeeommended for persons aged under 15
years.

Both of these movies contain violent themes whiemat suitable for children under 12 years to
watch whilst unsupervised.

Within this context, we do not believe it is readda to impose the rules of the RCMI on
advertisements shown during a movie for which pateguidance is recommended and which in
fact depicts violent scenes and overconsumptieceatream by a child.

The wording of the television advertisement

In addition to ensuring that product meets sch@iteen criteria and ensuring that the
advertisement is only shown during appropriate pamgming, particular attention was paid to
the wording of the advertisement to ensure thahadvertent suggestion of over-consumption
was made.

We note that there are two references to “one’ha wording of the advertisement to emphasise
that consumers do not consume more than one seeach occasion. As mentioned above, the
nutrient content per serve of these products iteb#tan the nutrient content of a serve of some
other substitutable snack or dairy dessert items.

Compliance with other relevant standards

Unilever is confident that the advertisement sigsséll requirements under all relevant
standards relating to advertising to children. Weenthat no other issues were raised in the
complaint. Should the Board consider that there@treer serious issues to be considered, we
request the opportunity to formally respond to &hoencerns.

Approvals

Unilever is a responsible advertiser and has nurasiiaternal review processes, including
review by Unilever’s Legal, Nutrition and Corpord®elations Departments to critique all
advertisements to ensure compliance with legalethtal considerations.

Conclusion

We submit that we are not in breach of the ternte@Responsible Children Marketing
Initiative.

Please contact me should you require any furthErmation.



THE DETERMINATION

The Advertising Standards Board (Board) consideredther this advertisement breaches
Section 2 of the AANA Advertiser Code of EthicsgtiCode"), the Responsible Children’s
Marketing Initiative of the Australian Food and Geoy Council (RCMI), the AANA Food and
Beverages Advertising and Marketing Communicationde and the AANA Code for
Advertising and Marketing Communications to Childre

The Board reviewed the advertisement and noteddkertiser’s response.

The Board noted the complainant's concern thaadvertisement breaches the RCMI because it
appeared in media directed primarily to childresram advertisement directed primarily to
children and because Unilever Paddle Pops do potsent a healthy dietary choice.

The Board considered whether the advertisementhmeaequirements of the RCMI.

The Board noted that under the RCMI the relevamirement is that the company not advertise
food and beverage products to children under Ithadia” unless those products represent
healthy dietary choices.

The Board first considered whether the productheathy dietary choice.

The Board noted the advertiser’s response thadkiertised products, Unilever Paddle Pops, do
meet the requirements for a healthier dietary @oitie Board also noted the independent
arbiter’s confirmation that the advertised produstjlever Paddle Pops, does meet the
requirements for a healthier dietary choice:

“...in terms of the nutrition criteria of the adveed products, they do comply with the nutrition
criteria set out in the Fresh Tastes @ School NSMltHy School Canteen Strategy and
Unilever’s own global internal nutrient criteria jpsblished in Nijman et al (2007). The
advertised products are therefore consistent wegmutrient criteria detailed in Unilever’s
Company Action Plan under the Australian Food anoc&y Councils Responsible Children’s
Marketing Initiative.”

Finding that the product does represent a heal#tgny choice the Board then considered
whether the advertisement is broadcast in medeidid primarily to children.

The Board noted the RCMI Initiative and also thi@imation provided on the AFGC website
which describes the Scope of the RCMI as:

Media means television, radio, print, cinema amdltparty internet sites where the audience is
predominantly children and/or having regard tottieme, visuals, and language used are
directed primarily to children. In regards to tegon, this includes all P and C programs; all



programs where more than 50% of the audience Idrehiunder 12 years; plus those G rated
programs that meet the criteria above as beingdedifor children.

Based on these definitions, the scope covers tspects:

1. Where the audience of the communication actigifredominately children (e.g. greater than
50% of the audience of a television program conegrhildren less than 12 years)

2. Where the media in which the communication @gtiappears is directed primarily to children
3. Where the communication activities are diregaoharily to children

The Board noted the complainant’s concern thaatheertisement had been shown during
children’s movies, including “Home Alone” and “Homdone 2” as well as during the
television program “Junior Masterchef’. The Boaoded that Appendix Il to the AFGC RCMI
lists programs not covered by the RCMI and thatahuasterchef is included on this list.

The Board noted the advertiser’s response whidkdtave have taken steps to ensure that the
advertisement is not shown during programming ea fo air television that is primarily
directed to children.” The Board noted the prograngninformation provided by the advertiser
which indicated that approximately 16% of the andesfor Junior Masterchef is children under
12.

The Board considered that whilst Junior Masteretmild be of appeal to children and will have
a relatively significant under 12 audience it i$ ag@rogram which has a predominantly child
audience. The Board also determined that althottgdctive to children the program Junior
Masterchef is not a program which is “directed faiity” to children.

The Board noted that “Home Alone” and “Home Alorieage rated PG (parental guidance) and
are intended for a mixed audience of children aa@émts. The Board considered that these
movies do not have a predominantly child audiemzeadso considered that these movies are not
“directed primarily” to children although they walibe attractive to children.

The Board noted the advertiser's commitment ndirtadcast this advertisement in broadcasting
with predominant child audiences and that such rideenents would not be available in C or P
programming.

The Board therefore determined that the advertis¢mas not broadcast in programs:
- With a predominantly child audience; or
- In programs which are “directed primarily” to fdrien.

The Board then considered whether the advertiseitsefft in accordance with the Scope of the
RCMI (as set out above) is itself directed primatd children.

The Board noted the features of the advertisenmgpauticular, the cartoon style, the
“adventure” references, the references to a “herdVillain” , and the product advertised -
variously flavoured “paddle pops”. In the Boardisw the overall theme and content of the
advertisement creates an advertisement which aslgldirect primarily to children.



The Board determined that the advertisement isgiiyndirected to children and that therefore
the RCMI does apply.

As the advertised product is a healthy dietary @dihe RCMI permits such products to be
advertised to children provided the advertisemes¢tispecific requirements. The Board noted
that the RCMI allows healthy dietary choices tcaldgertised to children provided that:

“..the advertising and/or marketing communicatiohivaties reference, or are in the context of, a
healthy lifestyle, designed to appeal to the inezhdudience through messaging that encourages:

- Good dietary habits, consistent with establisb&dntific or government criteria
- Physical activity.

The Board noted the two requirements of this piomisencouraging good dietary habits AND
physical activity.

The Board considered that the advertisement didlepict any unhealthy eating choices or
practices but noted that the RCMI obligation isoaifive obligation for the advertisement to

“reference or be in the context of a healthy lijést .through messaging that encourages good
dietary habits.”

The Board concluded that the advertisement didefetence good dietary habits and was not in
the context of a healthy lifestyle that would ename good dietary habits.

The Board then considered whether the advertisera@renced or was in the context of
encouraging physical activity. In the Board’s vitve fact that the advertisement depicted a
jungle scene and described an “adventure” did muaiuent to an implication or encouragement of
physical activity. The Board noted that the adgertient does not feature any characters
participating in physical activity and that there ao verbal or visual references to taking part in
physical activity.

The Board determined that the advertisement didrest the “Advertising Messaging”
requirements of the RCMI.

The Board also considered the provision of the R@N#ting to “Use of Popular Personalities
and Characters”. The Board noted the images dP#uelle Pop lion in the closing frame of the
advertisement. Although part of the label of thedurct, and shown in the context of a label, the
Board considered that the use of the licensed ctaarm an advertisement which did not meet
the “Advertising Messaging” requirement of the RCWHs a breach of the RCMI.

The Board determined that the advertisement brekitiee“Advertising Messaging” and “Use of
Popular Personalities and Characters” provisionth@RCMI. Finding that the advertisement
breached the AFGC RCMI, the Board upheld the comipla



The Board then considered whether the advertisecmenplied with the AANA Code for
Advertising and Marketing to Children (Children’sd®).

The Board determined that the advertisement isgiiyndirected to children (for the reasons
stated above) and also determined that Paddle&e@sproduct targeted towards and of
principal appeal to children. On this basis theladetermined that the Children’s Code did
apply to the advertisement.

The Board first considered whether the advertis¢roemplied with section 2.1 of the

Children’s Code which requires that “Advertisingroarketing communications to children must
not contravene Prevailing Community Standards.” Bbard noted that the advertisement is for
a healthier choice product and that developmestioh products is positive. The Board
considered that, while there is some concern amsentprs of the community about whether or
not such products should be advertised directhttmren, in the Board’s view the
advertisement presents a healthier product andstoesa responsible manner. The Board
considered that advertising such products is notragy to current prevailing community
standards.

The Board also considered whether the advertiseomenplied with section 2.7 of the
Children’s Code which requires that:

“Advertising or marketing communications to childre

(a) must not undermine the authority, responsibditjudgment of parents or carers

(b) Must not contain an appeal to children to utger parents or carers to buy a product for
them.”

The Board considered that the advertisement igdedito encourage people to purchase the
product but that it does not contain any expliciim@appropriate wording or context that would
amount to a direct appeal to children to urge tharents to buy the product for them. The Board
determined that the advertisement did not breactiose2.7 of the Children’s Code.

The Board considered whether the advertisement lkednwith section 2.15 of the Children’s
Code. Section 2.15 requires that:

“Advertising or marketing communications to childr®r food or beverages must neither
encourage nor promote an inactive lifestyle or aithg eating or drinking habits.”

The Board considered that, although the advertisedmes not make any positive
encouragement of a healthy diet or physical agt{as required by the RCMI), the
advertisement does not promote an inactive lifesbylunhealthy eating habits. The Board
determined that the advertisement does not bresatios 2.15 of the Children’s Code.

Having considered the other provisions of the Ghiits Code, the Board determined that the
advertisement complied with the provisions of th&ENX Children’s Code.



The Board noted that the advertisement must alsgpbowith the AANA Food and Beverages
Advertising and Marketing Communications Code.

The Board determined that the advertisement didootravene prevailing community standards
(for the reasons above) and did not breach se2tibof the Food Code.

The Board also considered the requirements of@et of the Food Code which includes the
requirement that “advertising or marketing commatians shall not...encourage what would
reasonably be considered as excess consumptiormebmgs otherwise regarded as contrary to
community standards.”

The Board noted the advertiser's comments thaadvertisement was particularly worded to
ensure that there was no suggestion of excess ioqtigun. In particular the advertiser noted that
there are two separate references to “one” in dverisement which is intended to “emphasise
that consumers do not consume more than one seeaxh occasion: “Hero or villain, which

one will you get?” and “Try one from your local ea@mience store today”. The Board

considered that the reference to hero or villaiplies which version of the ice cream you will

get when you purchase one ice cream, and thathtbaecond statement does encourage a single
serving of the advertised product. The Board carsid that the advertisement did not suggest
excess consumption and did not breach sectionf2tfzd-ood Code.

Having considered the other provisions of the FGode, the Board determined that the
advertisement complied with the provisions of thEN® Food Code.

Finding that the advertisement breached the AFG®R@e Board upheld the complaint.

ADVERTISERS RESPONSE TO DETERMINATION

| refer to the determination by the Advertisingr&tards Board (“the Board”) in relation to the
above complaint against our Streets Paddle PoplBgbim Berry Lava and Hero or Villain
Choc Orange television advertisement.

We are disappointed at the determination and matiethis appears to be the first determination
that has found a breach of the RCMI despite therdided product in fact satisfying all
nutritional and dietary standards and requiremeanitsistent with the intentions of the RCMI.

We maintain our view that we comply with the RCMir€ Principles and we intend to appeal
the decision.

In any event we confirm that the advertisemenbisomger shown on television. The last
broadcast occurred on 19 November 2011 for fregirttelevision and the last Pay TV broadcast
was on 10 December 2011.



We note that the bases of the initial complainteatbat the Paddle Pop products did not satisfy
the nutritional requirements for the RCMI, and tthegt advertisements were shown during Junior
Masterchef, Home Alone and Home Alone 2.

The Board dismissed these claims put forward bytimeplainant.

Despite the Board dismissing the bases of thealmbmplaint, the Board’s determination raised
the following new issues on which the complaint whisnately “upheld”:

1. the advertising and/or marketing communicatictivdies failed to comply with the
requirement that such activities “reference, oriatde context of a healthy lifestyle, designed to
appeal to the intended audience through messdgam@mhcourages:

- good dietary habits, consistent with establisba@dntific or government criteria

- physical activity.

2. As a result of a finding of the breach set ayptoint 1, the reference to the Paddle Pop lion on
pack in the advertisement further breaches the RCMI

We note that we have not been offered the oppdyttmiaddress these issues.

Unilever takes its compliance obligations and daeisponsibilities very seriously. Unilever
ensures that products which are particularly aitraco children are thoroughly reviewed
internally to ensure they meet the strictest notrdl and quality standards. For this reason, we
feel it is necessary to address the new concersedray the Board in the appropriate forum of a
formal appeal.

We now provide our further comments as follows:
Dietary Guidelines and Good Dietary Habits

The Board and an independent arbiter of nutriti@t@hdards have confirmed that the Paddle
Pop products are a “healthy dietary choice”. Theeatitsed products therefore meet the
nutritional guidelines for advertising under the RIGvhich are consistent with established
scientific and government criteria in the form dafildver’s internal and peer reviewed
nutritional guidelines as well as all of the schoahteen criteria around Australia.

We further note that the Board agreed that statesreemtained in the advertisement did in fact
encourage the consumption of only a single sergfrtfe product.

Despite communicating limited single serve consuompdf a product that has been confirmed
as a “healthy dietary choice”, the Board conclutted the advertisement failed to reference
good dietary habits and was not in the contextlodalthy lifestyle that would encourage good
dietary habits.

We disagree with the Board'’s view.
We note that the RCMI does not require explicierehce to good dietary habits. It in fact

requires that the messaging “supports” or “encoesagood dietary habits. On the basis that the
advertised product is a “healthy dietary choiced #me messaging in the advertisement



encourages the consumption of a single serve a@n$/our position that the messaging in the
advertisement is consistent with recommendatiogeunational dietary guidelines and
therefore consistent with the encouragement andastipf good dietary habits.

We do not agree that on any reasonable view wd@gtomotion of a “healthy dietary choice”
fail to “encourage” or “support” good dietary habit

Sense of Adventure

We note that the Board recognised that the adeengst depicted a jungle scene and imparted a
sense of adventure.

We note the Board’s view that the jungle sceneahebnture failed to amount to an implication
or encouragement of physical exercise.

We do not agree with this conclusion and we feal tihcould only be reached in circumstances
where relevant facts have not been considered.

We believe that the encouragement of adventurdlendse of jungle themes necessarily
encourages children to engage in physical actbytyndertaking their own adventure whether
in the backyard or in “adventure playgrounds” imkgaand schools.

Further, we submit that the advertisement, padityla 15 second advertisement, should not be
viewed in isolation, but ought to be viewed in ligli associated materials as well as the rich
heritage of the brand with which viewers will noutbb associate the advertisement.

The Paddle Pop lion, which is closely associatetl thie Paddle Pop brand, is an iconic
character which has been part of Australian cultor@ver 50 years. He is an aspirational
character that has always been fit, strong andipdlis active in his various roles including as
an adventurer and a surfer. The purpose of a justgee is to draw upon the known association
with the active lion character.

Associated materials including the Paddle Pop vielogearly depict the Paddle Pop lion’s
physical activeness and abilities as aspirationdlteroic features.

The obligation under the RCMI core principles andléler’s action plan do not require that
physical activity be “depicted” in the advertiserhemly that messaging “encourages” or
“supports” physical activity. The visual, spokerdaiontextual cues of adventure, heroism and
physically prowess clearly “encourage” and “suppphysical exercise for children. This is
particularly true when compared with other lessvadiorms of popular entertainment and
activities that children currently engage in.

Paddle Pop support for sporting and physical actvi

Unilever, through its Streets and Paddle Pop braagle been strong supporters of sport and
physical activity for children. Events and promascsuch as the Paddle Pop Nickelodeon Sports



Challenge demonstrate Unilever’s active effortetoourage a culture of physical exercise and
activity amongst children.

We believe this contributes to the context in whioh advertisement is to be viewed.
Avalilability of the Product

Apart from the advertisement and various other dhiaitributes synonymous with the Paddle
Pop brand, it is important to note that the adsediproducts are sold only in “out of home”
channels, meaning that these advertised productetae purchased in multipacks from
supermarkets for consumption at home. The advdrpiseducts are only available in milk bars,
convenience stores, petrol stations, school castaed various other locations where single
serve Streets ice cream freezers are located.

The advertisement highlights this by stating “tnedrom your local convenience store today”.

We believe it is material to the considerationto$ tadvertisement that the availability of the
advertised product is limited to individual portgoat convenience stores and purchased for
immediate consumption when the consumer is ouaaodt rather than at home in front of the
television.

Proprietary Character

We note the Board’s view that the depiction of Baeldle Pop Lion in the pack-shot at the end of
the advertisement is in breach of the RCMI. We tiodé the inclusion of the Paddle Pop Lion is
only a breach of the RCMI if the product and theeatising message do not otherwise meet the
RCMI criteria.

As discussed above, it is our position that thelpcd and the advertising message all comply
with the requirements of the RCMI. We thereforendt believe that the inclusion of the Paddle
Pop Lion as depicted in a pack shot of the prodaostitutes a breach of the RCMI.

Conclusion

We therefore believe that the advertisement doeswgage good dietary habits while the
broader context of the advertisement strongly eragges and supports physical activity by
children, considering the context of the producanol heritage and associated promotions and
materials of the brand.

Unilever is confident that the advertised prodwcsiply with the strictest nutritional standards
and are suitable for consumption by children. e taur social responsibilities very seriously
and for this reason we will be appealing the Baad#cision.



INDEPENDENT REVIEWER'S RECOMMENDATION

This is an application for review of the decisidrttee Advertising Standards Board (the Board)
relating to an advertisement by the Advertiser,|&u@r Australasia. The 15 second
advertisement is described and set out in CaserRe#54/11 as follows:

Animated advertisement for the Bubble Gum Berryd Baddle Pop and the Hero or Villain
Choc Orange Paddle Pop. The advertisement is sguimgle and the voice over describes the
products.

The grounds on which a decision of the Board masebewed are:

1. Where new or additional relevant evidence witiehld have a significant bearing on the
determination becomes available. An explanatiowhof this information was not submitted
previously must be provided.

2. Where there was a substantial flaw in the Baagétermination (determination clearly in
error having regard to the provisions of the Canteslearly made against the weight of
evidence).

3. Where there was a substantial flaw in the pobgavhich the determination was made.

The complainant claimed that the advertisementdi@é the Responsible Children’s Marketing
Initiative (RCMI) of the Australian Food and Bevgealndustry because:

(1) it appeared in media directed primarily to dheéin (Junior Masterchef and “Home Alone” #1
and #2)

(2) the advertisement itself was directed primatalghildren

(3) Unilever Paddle Pops do not represent a hedititgry choice

The Advertising Standards Board Case Report (0494thtes that the Board considered
whether the advertisement breached Section 2 ch#i¢A Advertiser Code of Ethics (the
Code), the RCMI, the AANA Food and Beverages Adser and Marketing Communications
Code (Food Code) and the AANA Code for Advertisamgl Marketing Communications to
Children (Children’s Code).

Unilever Australasia is a signatory to the RCMI aoudh signatories must also abide by the other
three Codes noted above. In its response to theleamy Unilever advised that it has also
created a Company Action Plan under the RCMI,rsetiut the way in which it will comply

with the requirements of the RCMI. These plansag@roved by the Australian Food and
Grocery Council (AFGC).

The Determination

In considering the complaint, the Board firstly smered whether the advertisement breached
the RCMIL.

The relevant provisions of the RCMI state:



Advertising Messaging

Participants will not advertise food and beverageipcts to children under 12 in media unless:

1. those products represent healthy dietary chpgamessistent with established scientific or
Australian government standards

AND

2. the advertising and/or marketing communicatictivaies reference, or are in the context of, a
healthy lifestyle, designed to appeal to the inezhdudience through messaging that encourages:
* good dietary habits, consistent with establisbaentific or government criteria

* physical activity

Use of Popular Personalities and Characters

Participants will not use popular personalitieegpam characters or licensed characters in
advertising primarily directed to children underuriless such advertising complies with the
messaging options set out above. This is in addtbaequirements under the Children’s
Television Standards 2009 covering C and P peliGéd$ section 35).

In determining whether the advertisement breachedtlvertising Messaging provision of the
RCMI, the Board considered a range of evidencerdagg nutrition and concluded that Unilever
Paddle Pops do represent a healthy dietary chbiees, ground 3 of the complaint was
dismissed.

The Board next considered whether the advertisemastroadcast in media “directed
primarily to children”. The Board noted that “Mastikef” is listed as a program not covered by
the RCMI. Having considered evidence regardingptiograms “Junior Masterchef” and the
films “Home Alone” and “Home Alone 2", the Boardroduded that neither “Junior Masterchef”
nor the two “Home Alone” films were “directed priniig’ to children although they would be
attractive to children. The Board therefore detamadithat the advertisement was not broadcast
in programs:

- With a predominantly child audience; or

- In programs which are “directed primarily” to clridsh.

Thus ground two of the complaint was dismissed.

The Board then considered whether the advertiseitsetitis “directed primarily to children”.
Having considered the various elements of the ddeenent, the Board concluded that “the
overall theme and content of the advertisementesesan advertisement which is clearly direct
[sic] primarily to children”. Accordingly, the Bodmoted, the RCMI applied to this
advertisement. The implication of this is that R@MI allows products which are healthy
dietary choices (as the Board had found in thig)ctsbe advertised to children provided the
advertisement meets the following requirements:

“ the advertising and /or marketing communicatich\aties reference, or are in the context of, a
healthy lifestyle, designed to appeal to the ineghdudience through messaging that encourages:



» Good dietary habits, consistent with establisk&dntific or government criteria
* Physical activity”

The Board noted that the RCMI obligation is a pesi{my emphasis) obligation for the
advertisement to “reference or be in the contex béalthy lifestyle ...through messaging that
encourages good dietary habits”. The Board condlklat although the advertisement did not
depict any unhealthy eating choices or practi¢etidinot reference good dietary habits and was
not in the context of a healthy lifestyle that wibehcourage good dietary habits.

The Board then considered whether the advertisereésrenced or was in the context of
encouraging physical activity. The Board conclutleat the fact that a jungle scene was depicted
and the advertisement “described an “adventured fdit amount to an implication or
encouragement of physical activity”.

The Board therefore determined that the advertisénid not meet the “Advertising
Messaging” requirements of the RCMI.

As a consequence of the determination above ireoctg the advertisement, the Board then
considered the related provision of the RCMI eadittUse of Popular Personalities and
Characters” quoted above.

The messaging options referred to in this secticth@RCMI are the options addressed above
(products must represent healthy dietary choiabgrtising/marketing communications
reference, or are in context of, a healthy lifestgesigned to appeal to the intended audience
through messaging that encourages good dietaryshanl physical activity).

The Board considered the images of the PaddleiBomppearing in the closing frame of the
advertisement and concluded that the use of adesboharacter in an advertisement which did
not meet the “Advertising Messaging” requiremerfthe RCMI, was itself a breach of the
RCMI. Accordingly, the Board found that the advegtnent breached both the “Advertising
Messaging” and the “Use of Popular Personalities@hnaracters” provisions of the RCMI. The
Board therefore upheld ground 2 of the complaint.

The Board then considered whether the advertisecoenplied with the AANA Children’s
Code and the AANA Food Code. Having consideredralrar of sections in the Codes, the
Board determined that the advertisement complied aoth Codes.

The Board upheld the complaint on the basis thaatlvertisement breached the RCMI as noted
above.

Review Application
The Advertiser, Unilever Australasia sought revigwhe Board’s decision. Though the grounds

for review were not clearly indicated by Unilevariis Request for Appeal, it appears to have
been making the request on the basis that:



1. The Board had dismissed “the bases of the imtimplaint” but the Board’s determination
had raised “new issues on which the complaint viamately “upheld”.

2. The Board had not followed correct procedureanconsidering relevant facts in making its
decision and had not followed correct procedureoimsidering the advertisement “in isolation”
rather than within a wider context.

The Complainant submitted a response to Unile\agidication for review supporting the ASB
determination.

Grounds (1) and (2) of the grounds for review aremade out.

Ground (1)

The Advertiser claimed that the Board had, in étedmination, raised “new issues on which the
complaint was ultimately “upheld”. (This claim migiiso be interpreted as relating to Review
Ground (3)). In consequence of that claim, the Atilser has submitted additional material
which it says “address the new concerns raiseth®yBbard”. However, this claim that the
Board raised “new issues” cannot be maintainetierfdce of the clear documentary evidence
set out below.

1. It is apparent from a perusal of both the oaggomplaint and the determination of the Board
that the Advertiser (Unilever) has not accuratalgeatained the grounds for the original
complaint. That complaint was sent to Unilever gy ASB (as per its normal practice) for
comment on November 21, 2011. The complaint clesetyg out three separate grounds on which
it claims the advertisement breached the RCMI. €lgyrsunds are reiterated in the early part of
the Board’s determination.

The complainant’s three grounds are that the adeaenent:

» Appeared in media directed primarily to children

» The communication activities are directed prirtyaio children
* Streets Paddle Pops do not represent healthgrgietoices.

It is clear from Unilever’s response to the compidnat it has not properly comprehended the
original complaint, as Unilever lists the groundsomplaint as:

l. The product does not satisfy relevant nutritiasrégeria to make the claim and
Il. The advertisement was shown during programmarily directed at children.

It is evident from this that Unilever failed to @vge that there was a third ground, i.e. that the
communication activities (the advertisement itsatf) directed primarily to children. Having
failed to observe the third ground, Unilever did address that issue in its response. It also
appears that Unilever failed to carefully readBoard’s determination when it was provided to
them, as the Board, as noted above, also cleatigates that there were three grounds in the
original complaint. Thus, it is clear that the Bobaid not introduce “new issues” into its
consideration of the complaint and did not uphblkl ¢omplaint on the basis of such “new
issues”. It is not the case, as claimed by Uniletret they “have not been offered the
opportunity to address these issues”. All grourfdb® complaint considered by the Board were



set out in the original complaint and Unilever visa$ denied the opportunity to address the
issues.

2. More generally, in several other respects, Weildnad clear and unambiguous notice of the
scope of the Board’s deliberations on the complasnfollows:

» The” notification of complaint” letter sent to Uever by the ASB on 21/11/11 included the
following instructions about what the advertiseowld include in their response:

- “Your comprehensive comments in relation to tbeplaint (taking into account the need to
address all aspects of the advertising codes);

* The notification letter clearly indicates undee theading “Issues Raised to Date”

Product Placement AFGC - Product Placement

Advertising Message AFGC - Advertising Message

* This notification letter also refers advertisershe ASB website for further information
regarding all these matters. On that website, erAilfvertiser Know-How page, under
“Information we need”, the second sentence stadsertisers should provide a detailed
response that addresses not just the issues [aisad complaint but all elements of the relevant
Codes and initiatives.”

* This issue is also mentioned specifically onAISB website, in the Complaint Process Steps —
under 4. Board Meetings, which states:

“The Board considers complaints in light of alltbé Codes and accordingly may apply any part
of those Codes in reaching a determination. Thedisanot limited, in its considerations, to
issues raised by the complaint.”

These examples make it abundantly clear that atriders are comprehensively made aware
that the Board will consider all Codes and initias when deliberating on a complaint and that
the Board is not limited to issues raised by thagaint.

There were no “new issues” raised by the Boardsidetermination and thus the material
submitted by Unilever to address such “new issu#sgs not satisfy ground (1) of the review
grounds.

Ground (2)

There is no evidence submitted by the Advertiseciwivould indicate that there was a
substantial flaw in the Board’'s determination givke matters addressed under Ground (1)
above. While Unilever states that it “disagreesthvthe Board’s views on a number of issues, it
did not adduce any evidence that there was a sutsthaw in the Board’s determination
indicating that the determination was clearly iroehaving regard to the provisions of the Code,
or clearly made against the weight of evidence.sTiaround (2) is not satisfied.



Ground (3)

The Advertiser, Unilever, has claimed that the pescwhereby the Board made its
determination was flawed and thus Ground (3) prewithe main basis for the request for the
review.

Unilever claims two procedural errors were madéhaeyBoard in making its determination:

a. That the Board did not consider relevant fadtemdetermining that the advertisement did not
reference nor was in the context of a healthytyles, designed to appeal to the intended
audience through messaging that encourages gotaaydiebits and physical activity.

b. That the advertisement “should not be vieweidatation, but ought to be viewed in light of
associated materials as well as the rich heritdgfeecorand with which viewers will no doubt
associate the advertisement”.

Re (a), it is apparent from the application foriegwthat Unilever confuses criteria in the RCMI
applicable to a product with criteria applicableatoadvertisement. Unilever seems not to
acknowledge that despite paddle pops being a ‘inedletary choice” which is a determination
about a product, an advertisement for such a ptaday still be in breach of the provision of
the RCMI noted in (a) above. In their application feview Unilever states:

“We do not agree that on any reasonable view wthddromotion of a “healthy dietary choice”
fail to “encourage” or “support” good dietary hajit(NB the RCMI does not mention
“support”.)

And later:

“...we do not agree that on any reasonable vievptbhmotion of a confirmed “healthy dietary
choice” product could be considered inconsistetth Wie context of a healthy lifestyle”.

The RCMI is quite clear in its differentiation betan requirements for products (i.e. that they
represent healthy dietary choices) and its requergmfor the advertising and /or marketing
communication activities ( i.e. that they referermeare in context of, a healthy lifestyle ...
through messaging that encourages good dietarysheatil physical activity). Satisfying one of
the requirements does not mean the other requirsraen satisfied.

The Board, in its determination, clearly noted @l#tough the advertisement did not depict
“unhealthy eating choices or practices” the RCMigaiion is apositive (my emphasis)
obligation for the advertisement to “reference erilbthe context of a healthy lifestyle ...through
messaging thancouragegmy emphasis) good dietary habits”. This appligsadly to the
requirement to encourage physical activity. Both @ositive obligations. Having considered the
advertisement in the context of the positive oltiggaof the RCMI, the Board found that the
advertisement did not reference good dietary hapitswas not in the context of a healthy
lifestyle that would encourage good dietary halditee Board was making a judgement about
whether the advertisement satisfied the positivgations referred to above, and was entitled to
make that judgement.



The Board then considered whether the advertisereésrenced or was in the context of
encouraging physical activity. This is also a gesibbligation under this provision of the

RCMI. The Board took the view that “the fact thia¢ advertisement depicted a jungle scene and
described an “adventure” did not amount to an iogtion or encouragement of physical

activity”. The Board further noted that “the adveement does not feature any characters
participating in physical activity and that there ao verbal or visual references to taking part in
physical activity”.

Unilever, in its application for review, incorregistates that “the Board recognised that the
advertisement depicted a jungle scene and impargeshse of adventure”. The Board, as quoted
in the paragraph above, did state that the adeengsit depicted a jungle scene but did not state
that it “imparted a sense of adventure”. Rathex,Bbard states that the advertisement
“described an “adventure”. There is a significaiffiedence in meaning between describing an
adventure and imparting a sense of adventure anBdhrd was quite clear in its meaning and
choice of words.

Unilever in its review application, claiming théet Board has failed to consider relevant facts,
states that:

“We believe that the encouragement of adventuretlaadise of jungle themes necessarily
encourage children to engage in physical actiwtyibdertaking their own adventure whether in
the backyard or in “adventure playgrounds” in paakd schools. There are no relevant ways in
which to operate in a jungle except through physctvity.”

This claim represents an opinion by Unilever andstioot adduce evidence that the Board failed
to consider relevant facts in this regard.

Re (b), Unilever claimed in the review applicatibat the Board failed to consider relevant facts
as follows:

“We submit that the advertisement, particularlysasgcond advertisement, should not be viewed
in isolation, but ought to be viewed in light obasiated materials as well as the rich heritage of
the brand with which viewers will no doubt assoeitite advertisement.”

And

“We therefore believe that the advertisement does@rage good dietary habits while the
broader context of the advertisement strongly eraggas and supports physical activity by
children, considering the context of the producaniol heritage and associated promotions and
materials of the brand”.

Unilever submitted that the following facts shoblve been considered by the Board in making
its determination on the advertisement:

» The Paddle Pop lion “is an iconic character whiak been part of Australian culture for over
50 years”. The lion is claimed to be “an aspiradiccharacter that has always been fit, strong



and physically active in his various roles incluglas an adventurer and a surfer”. Unilever states
that “The purpose of a jungle scene is to draw wperknown association with the active lion
character”. Associated materials including the Ra&wdp website clearly depict the Paddle Pop
lion’s physical activeness and abilities as asjoratl and heroic features” according to the

review application.

 The reputation of the Paddle Pop brand and itsega

» Paddle Pop support for sporting and physical/diets

» The availability of the product is limited to iwelual portions at convenience stores and other
venues where single serve Streets ice cream fiearetocated.

Regarding the last point above, the Board doess ietermination, refer to the individual
portion/ single serve issue when addressing theptiante of the advertisement with the Codes.
This aspect was thus considered by the Board wisngp its decision.

The Board is not obliged, when making its determidma to undertake research or to take any
particular external information into account. lbisliged to consider whether the advertisement,
on its merits, breaches the relevant codes. Ingdibiis, the Board correctly has concentrated on
the advertisement itself, its features and cordadtthe media in which it appeared. In my view,
the Board has not failed to consider relevant factaaking its determination.

Use of Popular Personalities and Characters

With regard to the use of the proprietary charactéhe Paddle Pop lion, Unilever states that:
“... it is our position that the product and theraxdising message all comply with the
requirements of the RCMI .We therefore do not velithat the inclusion of the Paddle Pop lion
as depicted in a pack shot of the product conestatbreach of the RCMI.”

There is no claim that the Board failed to consi@ézvant facts in respect of the proprietary
character.

| find that there was no substantial flaw in thegass by which the determination was made.

| therefore conclude that the Board’'s determinatias made correctly having regard to the
provisions of the Codes.

| recommend that the original determination of Buard be confirmed.



